
STATE OF MINNESOTA s 

IN SUPREME COURT 

C3-84-2138 

PROMULGATION OF AMENDMENTS 
TO THE RULES OF EVIDENCE 

ORDER 

WHEREAS, the Supreme Court Advisory Committee on Rules of Evidence has 

recommended certain amendments to the Rules of Evidence, and 

WHEREAS, the Supreme Court held a hearing on these amendments on October 

11, 1989, and 

WHEREAS, the Supreme Court extended the time for written comments on the 

proposed amendments until November 15, 1989, and is fully advised in the premises, 

NOW, THEREFORE, IT IS HEREBY ORDERED: 

1. The attached amendments to the Rules of Evidence be, and the same 

hereby are, prescribed and promulgated for the regulation of the practice and 

procedure of law in the courts of the State of Minnesota. 

2. The inclusion of Advisory Committee comments is made for convenience 

and does not reflect court approval of the comments made therein. 

3. These amendments to the Rules of Evidence shall be effective January 1, 

1990. 

Dated: December 28, 1989 

---OFFICEOf’ 
APPELLATE COURTS 

1.xX 2 8 1989, 

HLED, 

BY THE COURT 



AMENDlVlENTS 

RULES OF EVIDENCE 

C3-34-2138 

ARTICLE 1. GENERAL, PROVISIONS 
* * * 

Rule 103. Rulings on Evidence 
* * * 

(b) Record of ff o er and ruling. The court may add any other or further 
statement which shows the character of the evidence, the form in which it was offered, 
the objection made, and the ruling thereon. Unon reauest of anv nartv. the court shall 
place its ruling on the record, 
question and answer form. 

The court He may direct the making of an offer in 

* * * 
(d) Error. Nothing in this rule precludes taking notice of errors in 

fundamental law or of plain errors &ecting substantial rights although they were not 
brought to the attention of the judge gou@. 

Committee Comment--10+9&B 
* * * 

The rule continues the existing practice of requiring not only a timely objection, 
but a specific objection unless the context of the question makes the grounds for 
objection obvious. See Kenney v. Chicago Great Western Ry., 246 Minn. 284, 289, 71 
N.W.Bd 669, 672, 673, certiorari denied 360 U.S. 963, 76 S.Ct. 182, 100 L.Ed. 793 (1955); 
Adehnarm v. Elk River Lumber Co., 242 Minn. 388, 393, 394, 65 N.W.Bd 661, 666 
(1964). Under current practice. a motion in limine to strike or prohibit the * introduction of evidence onerates as a timelv objection and obvrates t he reauirement of 
anv further obiection with respect to such evidence,. If the Court excludes evidence, an 
offer of proof must be made to preserve the issue for review unless the substance of 
the evidence is apparent from its context. See Auger v. Rofshus, 267 Minn. 87, 91, 125 
N.W.2d 159, 162 (1963); Wozniak v. Luta, 268 Minn. 234, 241, 103 N.W.Bd 870, 875 
(1960); Minn.R.Civ.P. 43.03, see also Minn.R.Civ.P. 46, 59.01(6), and Minn.R.Crim.P. 
26.03 subd. 14(l). 

This rule is adapted from Minn.R.Civ.P. 43.03. In order to determine on review 
whether or not a substantial right of a party was affected by the exclusion of evidence 
the reviewing court must have some information as to the nature of the excluded 
testimony. Parties are entitled to have the rul’ gs of the court nlaced on the record if 
thev so reauest. The rule gives the court auth%ty to require that the offer of proof 
be in question and answer form to provide an accurate record for review. It would also 
be permissible to allow cross-examina tion of the witness making the offer of proof, 

* * * 

Rule 104. Preliminary Questions 
(a) Questions of admissibility generally. Prehminary questions concerning 

the qual&ation of a person to be a witness, the existence of a privilege, or the 
admissibility of evidence shah be determined by the court, subject to the provisions of 
subdivision (b). In making h h-is determination & he is not bound by the rules of 
evidence except those with respect to privileges. 

* * * 
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(c) Hearing of jury. Hearings on the admissibility of confessions shall in all 
cases be conducted out of the hearing of the jury. Hearings on other preliminary 
matters shall be so conducted when the interests of justice require or, when an accused 
is a witness, & i&he so requests. 

(d) Testimony by accused. The accused does not, by testifying upon a 
preliminary matter, become subject h&m&f to cross-examination as to other issues in 
the case. 

* * * 

Rule 106. Remainder of or Related Writings or Recorded Statements 
When a writing or recorded statement or part thereof is introduced by a party, 

an adverse party may require him the introduction at that time ef tbtntradtm any 
other part or any other writing or recorded statement which ought in fairness to be 
considered contemporaneously with it. 

ARTICLE 2. JUDICIAL NOTICE 

Rule 201. Judicial Notice of Adjudicative Facts 
(a) Scope of rule. This rule governs only judicial notice of adjudicative facts 

in civil cases. 
* * * 

(g) Instructing jury. p--:-” Bhe court shall instruct 
the jury to accept aa conclusive any fact judicially noticed. T, , 

Committee Comment-l@+-?@ 
The rule governing iudicial notice is am&able onlv~ to civil cases. The status of 

the law governinp the use of iudicial notice in criminal cases is unsettled and not 
annronriate for codification. While it is understood that a trial iudge should not direct 
a verdict against an accused in a criminal case, it is less clear the extent to which the 
court can take iudicial notice of uncontested and uncontradictable nerinheral facts or 
facts establishing venue, S e g State v. VVh’te. 366 N.W,2d 176 (M 
Trezona. 286 Minn. 631. 17rN;$.2d 96 ( 

inn. 1980): State v. 
1970;. Trial courts should relv on annlicable 

case law to determine the annronriate use of iudicial notice in criminal cases. 
* * * 

The conclusive nature of judicially noticed facts in civil cases is consistent with 
the restrictions which the rule places upon the kinds of facts which can be judicially 
noticed. c . . . . l 

ARTICLE 4. RELEXANCY AND ITS LIMITS 
* * * 

Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; 
Other Crimes 

(a) Character evidence generally. Evidence of a person’s character or trait 
of his character is not admissible for the purpose of proving &+he-&& action in 
conformity therewith on a particular occasion, except: 
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(1) Character of accused. Evidence of a pertinent trait of his character 
offered by an accused, or by the prosecution to rebut the same; 

* * * 
(b) Other trim es, wrongs or acts. Evidence of another crime, wrong, or act 

is not admissible to prove the character of a person in order to show m 
such action in conformity therewith. It may however, be admissible for other purposes, 

as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or 
absence of mistake or accident. In a criminal prosecution, such evidence shall not be 
admitted unless the other crime, wrong, or act and the participation in it by a relevant 
person are proven by clear and convincing evidence. Evidence of nast sexual conduct of 
the victim in nrosecutions under MinnStats. 1p 609.342 to 609.346 is governed bv 
Minn.R.Evid. 412. 

. . 
f4 T),,L .[Now Rule 4121 

The subdivision [(b)] suggests certain purposes for which evidence of other acts 
or crimes may be admitted subject to the provisions of rRule 403. The list of 
acceptable purposes is not meant to be exclusive. See &n.R,Crim.P. 7.02 which 
provides that the prosecuting attorney must give notice of certain additional offenses 
that might be offered pursuant to this rule of evidence. See also State v. Billstrom, 276 
Minn. 174, 149 N.W.2d 281 (1967); State v. Spreigl, 272 Minn. 488, 139 N.W.Bd 167 
(1965). 

The Committee has revised Rule 404(b) bv addinp one sentence which codifies 
Minnesota case law. State v. Billstrom. 

The Committee renumbered the rules in Article 4. moving the rule addressing 
evidence of the victim’s nast sexual conduct to a new Rule 412 to conform to the . numbering in the Federal Rules of Evidence and Umform Rules o f Evidence 
[Comments to Rule 404 (c) have been moved to the Comments for Ike 4121 

Rule 405. Methods of Proving Character 
* * * 

(b) Specific instances of conduct, In cases in which 
character of a person is an essential element of a charge, claim, 
also be made of specific instances of his that nerson’a conduct. 

* * * 

character or trait of 
or defense, proof may 

Rule 406. Habit; Routine Practiog 
Evidence of the habit of a person or of the routine practice of an organization, 

whether corroborated or not and regardless of the presence of eyewitnesses, is relevant 
to prove that the conduct of the person or organization on a particular occasion was in 
conformity with the habit or routine practice, 

Committee Comment-lO+?j$Q . The change in the title of the rule conforms the title to t he text of the rule and 
to the title of the corresnonding Federal Rule and Uniform Rule 406. Habit is not 
defined in the rule, but the definition as set forth in McCormick is generally accepted 
and should be used in conjunction with this rule. Whereas character evidence is 
considered to be a “generalized description of one’s disposition, or of one’s disposition in 
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respect to a generalized trait,” habit describes “one’s regular response to a repeated 
specific situation.” C. McCormick, Evidence 0 196 (2d ed. 1972). Whether the response 
is sufficiently regular and whether the specific situation has been repeated enough to 
constitute habit are questions for the trial court. See Lewan, Rationale of Habit 
Evidence, 16 Syracuse L. Rev. 39 (1964). The Court should make a searching inquiry to 
assure that a true habit exists. Once it is established that a habit does exists testimony 
as to that habit is highly probative. Such testimony has been received in Minnesota 
Courts. See Department of Employment Security v. Minnesota Drug Products, Inc., 258 
Minn. 133, 138, 104 N.W.Bd 540, 644 (1960); Evison v. Chicago St. Paul, Minneapolis 8~ 
Omaha Ry., 45 Minn. 370, 372, 373, 48 N.W. 6, 7, 11 (1891). 

Rule 407. Subsequent Remedial Measures 
* * * 

Committee Comment--l@W$@ 
The rule reflects the conventional approach to the admissibility of subsequent 

remedial measures. Based on policy considerations aimed at encouraging people to 
make needed repairs, along with the real possibility that subsequent repairs are 
frequently not indicative of past fault, such evidence is not admissible to establish 
negligence or culpable conduct. The evidence might be admissible to establish other 
controverted issues in the case or for impeachment purposes. The rule is consistent 
with existing Minnesota practice. See Faber v. Roelofs, 298 Minn. 16, 20-23, 212 
N.W.Bd. 866, 859-860 (1973). 

Under the rule subsequent remedial measures can be admissible to establish 
feasibility of precautionary measures in any case where such feasibility is in issue. 

. design defect cases. See Kallio v. Ford Motor Co.. 407 NW 2d 92 (Mum 1 987)s 
reiecting Ault v. International Harvester Co.. 13 Cal&i 113,‘117 Cal.Rntr~ 812, 628 P.2d 
1148 (1976) The Committee is of the view that such measures are also . 
failure to warn 

a&m ‘ssible in 
case s in view of Bilotta v. Kellv Co, Inc.. 346 N,W.Bd 616 %Gm. 19&i), 

which held that design defect and failure to warn cases can be submitted to the iurv on 
a single theorv of nroducts liabilitv. See DeLurvea v. Winthron Laboratories, 697 F.2d 
222 (8th Cir. 1983). 

* * * 

Rule 411. Liability Insurance 
Evidence that a person was or was not insured against liability is not admissible 

upon the issue whether he the nerson acted negligently or otherwise wrongfully. This 
rule does not require the exclusion of evidence of insurance against liability when 
offered for another purpose, such as proof of agency, ownership, or control, or bias or 
prejudice of a witness. 

* * * 
Rule 412. Past Conduct of Victim of Certai Sex Offenses 

(1) In a prosecution under Minn.Stats. 6Oi342 to 609.346, evidence of the 
victim’s previous sexual conduct shall not be admitted nor shall any reference to such 
conduct be made in the presence of the jury, except by court order under the 
procedure provided in rule 464-@ 412. Such evidence can be admissible only if the 
probative value of the evidence is not substantially outweighed by its inflammatory or 
prejudicial nature and only in the following circumstances: 
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(A) When consent of the victim is a defense in the case, 
(i) evidence of the victim’s previous sexuaI conduct tending to establish a 

common scheme or plan of similar sexual conduct under circumstance similar to the 
case at issue, relevant and material to the issue of consent; 

(ii) evidence of the victim’s previous sexuaI conduct with the accused; or 
(B) When the prosecution’s case included evidence of semen, pregnancy or 

disease at the time of the incident or, in the case of pregnancy, between the time of 
the incident and trial, evidence of specific instances of the victim’s previous sexual 
conduct, to show the source of the semen, pregnancy or disease. 

(2) The accused may not offer evidence described in rule 4Q4-@-@ 412 (1) 
except pursuant to the following procedure: 

(A) A motion shall be made by the accused prior to the trial, unless later for 
good cause shown, setting out with particuIarity the offer of proof of the evidence that 
the accused intends to offer, relative to the previous sexuaI conduct of the victim. 

(B) If the court deems the offer of proof sufficient, the court shall order a 
hearing out of the presence of the jury, if any, and in such hearing shah allow the 
accused to make a full presentation of his $& offer of proof. 

(C) At the c on cl usion of the hearing, if the court finds that the evidence 
proposed to be offered by the accused regarding the previous sexuaI conduct of the 
victim is admissible under the provisions of rule 4Q4-@+) 412 (lJ and that its 
probative value is not substantiahy outweighed by its inflammatory or prejudicizll nature, 
the court shah make an order stating the extent to which such evidence is admissible. 
The accused may then offer evidence pursuant to the order of the court. 

(D) If new information is discovered after the date of the hearing or during the 
course of trial, which may make evidence described in rule 4Q4+)+j 412 (1) 
admissible, the accused may make an offer of proof pursuant to rule &Ht$-@) 412, 
and the court shah hold an in camera hearing to determine whether the proposed 
evidence is admissible by the standards herein, 

Committee Comment-1979~ 
* * * 

The original draft of the rules contained a proposed rule which was intended 
to preserve the holdings of State v. Zaccardi, 280 Minn. 291, 169, N.W.Bd 108 (1968) 
and State v. Warford, 293 Minn. 339, 200 N.W.2d 301 (1972), cert. denied 93 S.Ct. 1388, 
410 U.S. 936, L.Ed.Bd 598 (1973). While the Committee was drafking the rules, the 
Legislature passed an extensive revision of the law relating to sex offenses. Criminal 
Code of 1963, ch. 374, 1975 Minn.Laws p. 1244, codified at Mimi&at. 6 609.341-.36 
(Supp.1975). In 1 d d c u e in the legislation was MiStat. 5 609.347 (Supp. 1976), which 
contained provisions relating to evidence, procedure, substantive law and jury 
instructions. During the public hearings held on the rules, various persons appeared 
before the committee and a number of written comments were received, ah in support 
of the provisions of MinnStat. 0 609.347 (Supp.1976). As a result, the Committee 
decided to revise the original proposed evidentiary rule to incorporate the evidentiary 
and procedural provisions of the statute, 

It is the intent of the Committee that subdivisions 1, 2, and 5 of the statue shall 
not be affected by the rule. Subdivision 1 relates to the weight of evidence; subdivision 
2 relates to the substantive law defining the offenses; and subdivision 6 concerns jury 
instructions. It was the opinion of the Committee that none of these subjects should 
be incorporated into evidentiary rules. AccordingIy, it is the Committee’s intent that 
these subdivisions shall continue in effect after the rules take effect, 

Subdivision 3 of the statue relates to admissibility, and subdivision 4 relates to 
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the procedure for dete rmining admissibility, Both of these subjects are properly within 
the scope of evident&n-y rules, and the Committee incorporated their substance into the 
revised rule &34&l 412. The revised rule contains the substance of the statute’s 
provision that evidence of the victim’s previous sexual conduct can only be admitted in 
limited circumstances and the provision for mandatory notice and hearing before such 
evidence can be admitted. 

The committee made various changes, some of style and some of substance. 
Among the changes of style are the substitution of the words “accused” for defendant” 
and “victim” for “complainant: 80 as to be consistent with the balance of rule 404. 

Although the Committee agreed in substance with the thrust of the statue, 
because of the many questions that were created by the language in the statue, the 
Committee could not recommend the entire statute as dra&ed. For example, although 
it appears that the purpose of the statute was to eliminate the unwarranted attack on 
the victim’s character when such evidence does not relate to the issues at trial, the 
effect of the statue could be the opposite, Subdivision (3)(a) suggests that the victim’s 
past sexual conduct would be admissible to prove “fabrication,” This could have the 
effect of expanding the use of past sexual conduct to all contested trials, an unwise 
result that seems inconsistent with sound policy and the purposes of the legislation. 
The evidentiary rule does not make past conduct admissible to prove fabrication. 

The statute did not make it clear that consent and identity of semen, disease, or 
pregnancy are the only two issues to which evidence of the victim’s prior sexual conduct 
should be admitted. Furthermore, it is not clear from the statue the extent to which 
prior sexual conduct with the accused is admissible. The evidentiary rule makes it clear 
that this evidence is only admissible when consent or identity is in issue. Finally, 
portions of the statue could be subject to constitutional attack on due process or right 
of confrontation grounds. As a consequence, the Committee redrafted these sections 
trying to remain true to the overall legislative intent which the Committee endorses. 

The statue recognized three situations in which previous sexual conduct of the 
victim would be relevant and admissible, The first of these occurs when consent is in 
issue. Prior sexual conduct is offered in order to give rise to an inference that the 
victim acted in conformity with that past conduct on a particular occasion. In the case 
of a victim of a sex offense, this is only relevant to prove that the victim consented to 
the act. If consent is not a defense, as, for example, the accused denies he was 
involved in the incident, evidence of the victim’s past conduct is not relevant. This 
type of evidence is treated in rule M 412 (1). The rule recognizes the same two 
categories of such evidence recognized by the statute: evidence tending to show a 
common scheme or plan [subsection (A)(i)]; and evidence of conduct involving both the 
accused and the victim [subsection (A)($]. As in the statute, the rule allows only these 
two categories of past sexual conduct to be admitted to prove consent. 

The second situation in which evidence of the victim’s previous sexual conduct 
can be admitted under both the statue and the rule occurs when the prosecution has 
offered evidence concerning semen, pregnancy or disease, to show either that the 
offense occurred or that the accused committed it, In this case the accused may offer 
evidence of the victim’s specific sexual activity to rebut the inferences raised by the 
prosecution’s evidence. Rule 464@W@j 412 (1) (B). In this situation consent is not 
material, and the rule admits such evidence without requiring consent to be a defense. 

The third situation in which the statute admitted evidence of previous sexual 
conduct OCCLWS when the victim testifies specifically concerning such sexual conduct--or 
more probably, lack of sexual conduct-on direct examination. The statute allowed 
evidence of previous sexual conduct to impeach the ~ctim’s testimony, Mi,nnStat. g 
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609.347, Subd, 3(d) (Supp.1976). This provision was not incorporated in the rule 
because the Committee is of the opinion that the accused might not know whether the 
victim was going to testify about lack of sexual conduct until the victim had actually 
completed direct examination. To impose the notice and hearing requirement does not 
seem to be fair in such a case. Moreover, the prosecution and victim can obviate such 
impeaching testimony by avoiding general statements about the victim’s serial activity 
on direct examina tion. For these reasons subdivision 3(d) of the statute is not 
incorporated in the rule. . . . . . . c 

e . . The Committee has not attemuted to cod@ rules about crrcumstanc es 
under evidence b 
the defense, 

The Committee deleted the language, “Evidence of such conduct engaged in more 
than one year prior to the date of alleged offense is inadmissible,” from subdivision 3(a) 
of the statute, Obviously, the longer time lapse between the past conduct and the date 
of the alleged consent, the less probative the evidence becomes. However, there might 
be situations in which the victim engaged in a common scheme or plan which began 
more than a year before the offense and which might be relevant. The year limitation 
is arbitrary and may be unconstitutional. A sufficient safeguard is contained in the 
requirement that the probative value must not be substantially outweighed by the 
inflammatory and prejudicial nature of the evidence. This standard of admissibility has 
been altered slightly from the statutory language to conform with the general standard 
of admissibility found in rule 403. The change was necessary so that it would not 
appear that the accused had to meet a more stringent test of admissibility when proving 
a defense, than did the prosecutor in proving the accused’s guilt, 

With the respect to the procedural portions of the rule, the Committee deleted 
the language “to the fact of consent” from subdivision 4(c) of the statute. The required 
finding is that the evidence be “admissible as prescribed by this rule.” Under both the 
statute and the rule, certain evidence of previous serial conduct--that concerning the 
source of semen, pregnancy or disease--is admissible whether or not consent is a 
defense. 

The Committee deleted the language “and prescribing the nature of the 
questions to be permitted at trial,” also from subdivision 4(c) of the statute. A court 
order stating the extent to which the evidence is admissible is a sufficient safeguard, 
especially when considered with the restrictive language, “nor shall any reference to 
such conduct be made in the presence of the jury,” taken from the statute and 
incorporated in rule @&$#I 412 (1). Prescribing the nature of the questions to be 
asked by counsel is a marked and unnecessary departure from the adversary system and 
may be unconstitutional. 

In rare cases. the due urocess clause, the right to confront accusers, or the ripht . to uresent evidence will reau’ e admission of evidence not snec&allv descrr ‘bed in Rule 
412. See State v. Benedict. 3v97 N.W.Bd 337. 341 &linn. 1986): State V. Caswell, 320 
N.W.2d 417. 419 Minn. 1982). 

* * * 



ARTICLE 6. WITNESSES 
* * * 

Rule 6.02. Lack of Personal Knowledge 
A witness may not testify to a matter unless evidence is introduced sufficient to 

support a fmding that he the witness has personal knowledge of the matter. Evidence 
to prove personal knowledge may, but need not, consist of the witness’ own testimony . . -E . This rule is subject to the provisions of r&de 703, relating to 
opinion testimony by expert witnesses. 

Rule 6.03. Oath or Affirmation 
Before testifying, every witness shall be required to declare that he &he witnessi 

will testify truthfully, by oath or affirmation administered in a form calculated to 
awaken his the witness’ conscience and impress his the witness’ mind with his && duty 
to do so. 

Rule 6.04 Interpreters 
An interpreter is subject to the provisions of these rules relating to qualification 

as an expert and the administration of an oath or affirmation $Q th&k~GG make a 
true translation. 

* * * 

Rule 606. Competency of Juror as Witness 
(a) At the trial. A member of the jury may not testify as a witness before 

that jury in the trial of the case in which he the iuror is sitting aa+tt~~. If he the 
juror is called to so testify, the opposing party shah be afforded an opportunity to object 
out of the presence of the jury. 

(b) Inquiry into validity of verdict or indictment. Upon an inquiry into 
the validity of a verdict or indictment, a juror may not testify as to any matter or 
statement occurring during the course of the jury’s deliberations or to the effect of 
anything upon hk && or any other juror’s mind or emotions as influencing him && 
juror to assent to or dissent from the verdict or indictment or concerning his the juror’s 
mental processes in connection therewith, except that a juror may testify on the 
question whether extraneous prejudicial information was improperly brought to the 
jury’s attention, or whether any outside influence was improperly brought to bear upon 
any juror, or as to anv threats of violence or violent acts brought to bear on jurors, 
from whatever source. to reach a verdict. Nor may his a iuror’g afIidavit or evidence of 
any statement by him the iuror concerning a matter about which he the iuror would be 
precluded from testifying be received for these purposes, 

Committee Comment--MY?+@ 
* * * 

The rule makes the juror’s statements by way of af!idavit or testimony 
incompetent. The rule does not purport to set out standards for when a new trial 
should be granted on the grounds of juror misconduct. Nor does the rule set the 
proper procedure for procuring admissible information from jurors. In Minnesota it is 
generally considered improper to question jurors after a trial for the mu-nose of 
obtaining evidence for a motion for a new trial. If v possible 
misconduct on behalf of a juror is susuected, it should be reported to the Court, and if 
necessary the jurors will be interrogated on the record and under oath in court. 
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Schwartz v. Minneapolis Gas Co., 268 Minn. 326, 328, 104 N.W.Bd 301, 303 (1960); 
Olberg v. Minneapolis Gas Co., 291 Minn. 334, 343, 191 N.W.Bd 418, 424 (1971); 
Minn.R.0im.P. 26.03, subd. l?(6). See .$sq Rule 3.6 of the Rules of Professional 
Conduct in regard to commumcations wrth nuors, The amwded rule allows jurors to 

outside of the scoue of the accentable decisionmakina nrocess of a iurv. The pressures 
and dvnamics of iuror deliberations will freauentiv be str&ul and lure 

. rs will, of course1 
become aaitated from time to time, The trial court 9yh,st drstmgursh betwee . . . n testimonv 
about ‘bsvcholoeical” intimidation, coercion. and -Ion. whr& would be . . 

inadmissible, as ouuosed to em, ess acts o threats of vrole . rice. See State v, Scheerle, 
286 N.W.2d 686 (Minn. 1979): &ate v. Horskins, 292 Minn, 111, 193 N.W.2d 802 (1972L 

Rule 607. Who May Impeach 
The credibility of a witness may be attacked by any party, including the party 

calling him the witness. 

Rule 608. Evidence of Character and Conduct of Witness 
* * * 

(b) Specific instances of conduct. Specific instances of the conduct of a witness, 
for the purpose of attacking or supporting &is the witness’ credibility, other than 
conviction of crime as provided in r&le 609, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if probative of truthfulness or 
untruthfulness, be inquired into on cross-examination of the witness (1) concerning IAs 
the witness’ character for truthfulness or untruthfulness, or (2) concerning the 
character for truthfulness or untruthfulness of another witness as to which character 
the witness being cross-examined has testified. 

The giving of testimony, whether by an accused or by any other witness, does 
not operate as a waiver of his the accused s o 9 r the witne& privilege against self- 
incrimination when examined with respect to matters which relate only to credibility. 

Rule 609. Impeachment by Evidence of Conviction of Crime 
(a) General rule. For the purpose of attacking the credibility of a witness, 

evidence that he the witness has been convicted of a crime shall be admitted i&&&ted 
only if the crime 

der the law under 
which be the witness was convicted, and the court determines that the probative value 
of admitting this evidence outweighs its prejudicial effect, or (2) involved dishonesty or 
false statement, regardless of the punishment, 

(b) Time limit. E ‘d vr ence of a conviction under this rule is not admissible if a 
period of more than ten years has elapsed since the date of the conviction or of the 
release of the witness from the confinement imposed for that conviction, whichever is 
the later date, unless the court determines, in the interests of justice, that the 
probative value of the conviction supported by speciflic facts and circumstances 
substantially outweighs its prejudicial effect. However, evidence of a conviction more 
than 10 years old as calculated herein, is not admissible unless the proponent gives to 
the adverse party sufficient advance written notice of intent to use such evidence to 
provide the adverse party with a fair opportunity to contest the use of such evidence. 

(4 Effect of pardon, annulment, vacation or certificate of 
rehabilitation. Evidence of a conviction is not admissible under this rule if (1) the 
conviction has been the subject of a pardon, annulment, vacation or certificate of 
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rehabilitation or other equivalent procedure based on a finding of the rehabilitation of 
the person convicted, and that person has not been convicted of a subsequent crime 
which was punishable by death or imprisonment in excess of one year, or (2) the 
conviction has been the subject of a pardon, annulment, vacation or other equivalent 
procedure baaed on a finding of innocence, 

(d) Juvenil e a u ca dj di ti ens. Evidence of juvenile adjudications is not 
admissible under this rule unless nermitted bv w statute or reauired bv the 
state or federal constitution. 

Committee Comment lBF?&@ 
Subdivision (a.) 

The question of impeachment by past conviction has given rise to much 
controversy. Originally convicted felons were incompetent to give testimony in courts. 
It was later determined that they should be permitted to testify but that the prior 
conviction would be evidence which the jury could consider in assessing the credibility 
of the witness. However, not all convictions reflect on the individual’s character for 
truthfulness. In cases where a conviction is not probative of truthfulness the admission 
of such evidence theoretically on the issue of credibility breeds prejudice. The potential 
for prejudice is greater when the accused in a criminal case is impeached by past crimes 
that only indirectly speak to his character for truthfulness or untruthfulness. The rule 
represents a workable solution to the problem. Those crimes which involve dishonesty 
or false statement are admissible for impeachment purposes because they involve acts 
directly bearing on a person’s character for truthfulness. Dishonesty in this rule refers 
only to those crimes involving untruthful conduct. When dealing with other serious 
crimes, which do not directly involve dishonesty or false statement the Court has some 
discretion to exclude the offer where the probative value is outweighed by prejudice, 
Convictions for lesser offenses not involving dishonesty or false statement are 
inadmissible. 

The substantive amendment is designed to conform this rule to the accented 
practice in Minnesota, which is to allow the accused to introduce evidence of past 
crimes in the direct examination of the accused . 

Contrarv to the nractice in federal courts, & defendant can meserve the issue 
at a motion in limine and need not testifk to litiaate the issue in uost trial motions and 
anneals. Comnare State v. Jones. 271 N,W.Bd 634 Mimi, 1978) with Lute v. United . . States. 469 U.S. 38. 106 S.Ct. 460. 83 L.Ed.2d 443 (1984). The trral ludge s hould make 
exulicit findines on the record as to the factors considered and the reasons for 
admitting or excluding the evidence, If the conviction is admitted, the court should 
give a limiting instruction to the iurv whether or not one is reouested. 
368 N.W.Bd 281 (h&m. 1986). 

State v. Bissell, 

Subdivision (b) 
The rule places a ten year limit on the admissibility of convictions, This 

limitation is based on the assumption that after such an extended period of time the 
conviction has lost its probative value on the issue of credibility. Provision is made for 
going beyond the ten year limitation in unusual cases where the general assumption 
does not apply. 
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Subdivision (d) 
The amendment is a c ange in 

2 (1988) d es uermit the d&&sure o 
Pursuant & JMinn. Stats. 8 260.211, 
considered a conviction nor is it to impose civil liabilities that accompany the conviction 
of a crime. Rule 609(d) reflects this policy by precluding impeachment by evidence of a 
prior juvenile adjudication. It is conceivable that the state policy protecting juveniles as 
embodied in the statute and the evidentiary rule might conflict with certain 
constitutional provisions, e.g., the sixth amendment confrontation clause. Under these 
circumstances the evidentiary rule becomes inoperative. See Davis v. Alaska, 94 SAX 
1106, 416 U.S. 308, 39 L.Ed.2d 347 (1974),construed in State v. Schilline. 270 N,W.Bd 
769 (Minn. 1978). 

Rule 610. Religious Beliefs or Opinions 
Evidence of the beliefs or opinions of a witness on matters of religion is not 

admissible for the purpose of showing that by reason of their nature his the witness’ 
credibility is impaired or enhanced. 

Rule 611. Mode and Order of Interrogation and Presentation 
* * * 

(c) Leading questions. Leading questions should not be used ont;he direct 
examination of a witness except as may be necessary to develop his the wr ess 
testimony. Ordinarily leading questions should be permitted on cross-examination. 
When a party calls a hostile witness, an adverse party, or a witness identified with an 
adverse party, interrogation may be by leading questions. 

Rule 612. Writing Used to Refresh Memory 
Except as otherwise provided in crinkal proceedings by the rules of criminal 

procedure, if a witness uses a writing to refresh hi-s memory for the purpose of 
testifying, either- 

(1) while testifying, or 
(2) before testifying, if the court in its discretion determines it is necessary in 

the interests of justice,-- 

an adverse party is entitled to have the writing produced at the hearing, to inspect it, 
to cross-examine the witness thereon, and if otherwise admissible to introduce in 
evidence those portions which relate to the testimony of the witness. If it is claimed 
that the writing contains matters not related to the subject matter of the testimony the 
court shah examin e the writing in camera, excise any portions not so related, and order 
delivery of the remainder to the party entitled thereto, Any portion withheld over 
objections shall be preserved and made available to the appellate court in the event of 
an appeal. If a writing is not produced or delivered pursuant to order under this rule, 
the court shall make any order justice requires. 

Rule 613. Prior Statements of Witnesses 
(a) Examining witness concerning prior statlement. In examining a 

witness concerning a prior statement made by Kurt &he t em whether written or not, 
the statement need not be shown nor its contents disclzdn to ‘h-i-m the witness at that 
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time, but on request the same shall be shown or disclosed to opposing counsel. 
(b) Extrinsic evid ence of prior inconsistent statement. Extrinsic evidence 

of a prior inconsistent statement by a witness is not admissible unless the witness is 
afforded a prior opportunity to explain or deny the same and the opposite party is 
afforded an opportunity to interrogate h&n the witness thereon, or the interests of 
justice otherwise require. This provision does not apply to admissions of a party- 
opponent as defined in r&rle 801(d)(2). 

* * * 

Rule 616. Excltion of Witnesses 
* * * 

Committee Comment--1-N 
The rule conforms to existing law in Minnesota and is consistent with 

Minn.R.Cr5m.P. 26.03 subd. 7. The rule, unlike the federal rule, leaves the issue 
subject to the discretion of the trial court. A reauest for seauestration in criminal cases 
rarely should be denied. State v. Jones, 347 N.W.Sd 796 (Mmn, 1984). State l 

. v. Garden, 
267 Minn. 97, 126 N.W.Bd 691 (1963) The committee agrees. however. with the 
Advisorv Committee Note to Fed.R.Evid. 615 that mves . tig&na offleers. agents who 
were involved in the transaction beinn litigated. or experts esse tral t ad se c . . ounsel in 
the litigation can be essential to the trial urocess and should ntt be Lclu?ed, 

Rule 616. Bias of Witnese 
For the $, 

preiudice. or interest of the witness for or against anv uartv to the case is admissible. 

Committee Comment-1988 
Rule 616 is adouted from the Uniform Rules of Evidence, Rule 616 codifies 

United States v. Abel. 469 U.S. 46. 106 S Ct 466, 83 L.Ed.2d 460 (1984) which in turn 
reffirmed existing uractice, Thus, the r&‘does not co strtute a c a,nge . 
The committee viewed the rule as use 

in uractice. 
ful, however. to r$e ate thathbias, D eiudice. or 

interest of a witness ‘8 a fact of conseauence u il. Further. thi rule s 
hat bi&, ure 

nder Rule 4 hould 
make it clear t iudice. or interest is not a collateral matter, and can bq 
estdhhed bv extrinsic evidence. See State v. Underwood, 281 N.W.Bd 337 (Minn. 
1979); State v. Waddell. 308 N,W.Sd 303 (Minn. 1981): State v Garc l 370 N.W.2d 34 
(Minn. ADD 1986). Included in bias, ureiudice, or interest is eviden~~hat the witness 
is beinp o;d bv a ~artv. 

Rule 617. Conversation with Deceased or Insane Person 
A witness is not precluded from giving evidence of or concerning any 

conversations with, or admissions of a deceased or insane party or person merely 
because the witness is a party to the action or a person interested in the event thereof, 

Committee Comment--lQP?&& 
This rule, former Minn.R.Evid. 616. was renumbered to uermit the inclusion of 

Rule 616, Bias of Witness, in a man e co s stent wth the o pan . . ization of the Uniform 
Rules of Evidence. This rule supers&&s I&n.Stats. 0 694.0: (1974) which is known to 
the bench and bar of Minnesota as the “Dead Man’s Statute.” The purpose of this 
statute was to reduce the possibility of perjury in cases of this type. However, the 
statute was subject to all the problems and potential for injustice which are inherent in 
a rule which excludes otherwise admissible evidence, 

* * * 
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ARTICLE 7. OPINIONS ANDEXPERTTESTIMONY 

Rule 701. Opinion Testimony by Lay Witness. 
If the witness is not testifying as an expert, his &he wit& testimony in the 

form of opinion or inferences is limited to those opinions or inferences which are (a) 
rationally based on the perception of the witness and (b) helpful to a clear 
understanding of his the witness’ testimony or the determination of a fact in issue. 

* * * 

Rule 703. Bases of Opinion Testimony by Experts 
m The facts or date in the particular case upon which an expert bases an 

opinion or inference may be those perceived by or made known to him the exuert at or 
before the hearing. If of a type reasonably relied upon by experts in the particular field 
in forming opinions or inferences upon the subject, the facts or data need not be 
admissible in evidence. 

<b) Underlving expert data must be indeuendentlv adm&sible in order to be 
received unon direct examination: urovided that when good cause is shown in civil cases 
and the underlvinn data is narticularlv trustworthv. the court mav admit the data under 
this rule for the limited uuru se of showing the basis for the exuert’s ouinion. Nothing 
in his rul re tri 4 
examination. 

Committee Comment-lQVV@ 
* * * 

This rule deals with the adequacy of the foundation for the opinion. Rule 706 
determines the timing and necessity for establishing the foundation at trial. Great 
emphasis is placed on the use of cross-examina tion to provide the trier of fact with 
sufficient information to properly asses the weight to be given any opinion. 

Although an exuert mav relv on inadmissible facts or data in forming an ouinion, 
the inadmissible foundation should not be admitted into evidence simulv because it 
forms the basis for an exnert ouinion, 

In civil cases, uuon a showing of good cause. the inadmissible foundation, if 
trustworthv. can be admitted on direct examination for the limited mu-nose of 
establishinq the basis for the ouinion. See gene allv Car- Pohcmg the . . Bases of 
Modern Exnert Testimonv. 39 Vand. L. Re , 67; (1988): Fede al Rules of Evidence: A 
Fresh Review and Evaluation. ABA Crimin~ Just’ce Section, Rule 703 and 
accomnanvine comment, 120 F.R.D. 299. at 389 (:987), 

In criminal cases, the inad missible foundation should not be admitted. Admitting 
such evidence mipht violate the accused’s ripht to confrontation. See State v. Towne, 
142 Vt. 241, 463 k2d 1133 (1982). 

* * * 

Rule 706. Disclosure of Facts or Data Underlying Expert Opinion 
The expert may testify in terms of opinion or inference and give his reasons 

therefor without prior disclosure of the underlying facts or data, unless the court 
requires otherwise. The expert may in any event be required to disclose the underlying 
facts or data on cross-examination, 
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Committee Comment lfM@@ 
Rule 706 streamlines the presentation of expert testimony leaving it to cross 

examination to develop weaknesses in the expert’s opinion. Obviously, if there is to be 
effective cross-examination the adverse uartv A must have advance 
knowledge of the nature of the opinion and the basis for it. The procedural rules 
provide for much of this information by way of discovery. See Minn.R.Civ.P. 26 and 
Minn.R.Cr5m.P. 9.01, subd. l(4). In the case where the adverse aartv A 
has not been provided with the necessary information to conduct an effective cross- 
examination, the Court can should, if reauested bv the ad erse nartv, exercise its 
discretion under the rule and require that a full foundatio: be established on direct 
examination. 

Rule 706. Court Appointed Experts 
(a) Appointment. The court may on its own motion or on the motion of any 

party enter an order to show cause why expert witnesses should not be appointed, and 
may request the parties to submit nominations. The court may appoint any expert 
witnesses agreed upon by the parties, and may appoint expert witnesses of its own 
selection. An expert witness shah not be appointed by the court unless he the witness 
consents to act. A witness so appointed shah be informed of his the witness’ duties by 
the court in writing, a copy of which shall be filed with the clerk, or at a conference in 
which the parties shall have opportunity to participate, A witness so appointed shah 
advise the parties of his the witness’ findings, if an& his the witness’ deposition may be 
taken by any party; and he the witness may be called to testify by the court or any 
party. He The witness shall be subject to cross-e 
party calling hirm~~ & witness. 

xamination by each party, including a 

* * * 

ARTICLE 8. HEARSAY 

Rule 801. Definitions 
The following definitions apply under this article: 
(a) Statement. A “statement” is (1) an oral or written assertion or (2) 

nonverbal conduct of a person, if it is intended by him the Demon as an assertion. 
* * * 

(d) Statements which are not hearsay. A statement is not hearsay if-- 
(1) Prior statement by witness. The de&rant testifies at the trial or 

hearing and is subject to cross-examina tion concerning the statement, and the 
statement is (A) inconsistent with his the declarant’g testimony, and was given under 
oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a 
deposition, or (B) consistent with his the de&r- testimony and heluful to the trier 
of fact in evaluating the > de&rant s . credrb . . rhtv as a wrtnesg m 

the court is satisfied that the circumstances of the prior identification demonstrate the 
reliability of the prior identification, or (D) a statement describing or explaining an 
event or condition made while the declarant was perceiving the event or condition or 
immediately thereafter, 

(2) Admission ,by party-opponent. The statement is offered against a party 
and is (A) kis the D&XtkV s own statement, in either his m individual or a representative 
capacity, or (B) a statement of which he the uartv has manifested ti m adoption or 
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belief in its truth, or (C) a statement by a person authorized by him the Dartv to make 
a statement concerning the subject, or (D) a statement by his the DartV'a agent or 
servant concerning a matter within the scope of his &2 agency or employment, made 
during the existence of the relationship, or (E) a statement by a coconspirator of a @ 
party. In order to have a coca SD ato s de&rat . f . ion adnutted, there must be a showing, 
bv a DreDonderance of the evidkct, (‘Fthat, the 

. 
re was a consDuacv involving both the 

declarant and the D&V against whom! the state ent IS offered, an . d (ii) that the 
statement was made in &ring the course af an?in ftierance of the conspiracy. In 
determining whether the reauired showing hasben made, the Court mav consider ae 
de&rant’s statement: Drovided. however. the de&rants statement al 9 one shall not be 
$oses of this rule. The suffici n to 
tate t mav be admitted. in the discretion of the Court. before the reauired showing 

[as bzi made. In the event the statement is admitted and the reauired showinp is 
not made, however, the Court shall grant a mistrial, or give curative instructions. or 
grant the ~artv such relief as is iust in the circumstances~ 

Committee Comment--lW@@ 
* * * 

evaluatina the credibility of the witness, 0 ‘ginally, Rule 801(d)(l)(B) aDDlied onlv to 
statements that were offered to rebut a chzge of recent fabrication or undue influence 
mmotive.e of the oriainal rule, if read literallv. was too restrictive, For 
examDle. evidence of a Drior consistent statement should be received as substantive 

y evidence to rebut an inference of unintentional inaccu acv. even in the abse nce of an 
charpe of fabrication or imDroDrietv. Also, evidence ofr DromDt comDlaint, in sexual 
assault cases should be received as substantive evidence in the Drosecution’s case in 
chief, 
charge of “recent fabrication or imDroDer influence or motive.” 

The amended rule is consistent with the result in State v. Arndt. 286 N.W.2d 
478 (Minn. 1979). Because of the restrictiye language 
however, the Arndt Co 

of former Rule 801(d)(l)(B), 
urt did not relv uDo that rule. Instead. it relied uDon the 

theorv that the Drior statement was not o&red for the truth of the matter asserted, 
and hence was not hearsay under the def’t’ ion set forth in Rule 801(c). As amended, 
Rul 1dlB ’ *ate *y her 
eliminates the need for a limiting instruction informing the ziurv that the evidence 
cannot be used to Drove the truth of the matter asserted, 

Amended Rule 801(d)(l)(B) onlv aDDlies to Drior statements that are consistent 
with the declarant’s trial testimonv and that are helDfu1 in evaluating the credibility of 
the &&.mnt as a witness. Thus, when a witness’ Drier statement contains assertions 
about events that have not been described by the w&,ness m trial testimo . . . . nv, those 
assertions are not helDful in suDDorting the credibility of the witness and are not 
admissible under this rule. I 

Even when a Drior consistent statement deals with events described in the 
witness’ trial testimonv. amended Rule 801(d)(l)(B) does not make the Drier statement 
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automaticallv admissible. The trial iudge has discretion under Rules 611 and 403 to 
control the mode and order of uresentinn evidence and to exclude cumulative evidence. 
Thus. the trial iudpe mav m-event the witness from reading a urepared statement before 
giviw oral testimonv. or m-event the D 

. . 
rouonent from usw drrect examination of the 

witness merelv as a vehicle for having the witness vouch for the accuracy of a written 
reuort ureuared bv the witness. The trial iu&a mav also exclude prior consistent 
statements that are a waste of time because thev do not substantiahv support the 
credibility of the witness. Mere uroof that the witness repeated the same storv in and 
out of court does not necessarilv bolster credibility, 

+ * * 

. 
Mmnesota rule in two imuortant uarticulars First, Minnesota law reauired a nrima. 
facie showing of a consuiracv. and second. the showing had to be made wrtho . 

l$ 
considering the coconsuirator’s statements. State Thomuson, 273 Minn. 1. 3 
N.W.2d 490 (1966). In Bouriailv the Court co&&d the urior federal rule thlatgthe 
showma had to b made by a Drenonderance of the evidence, wh c . is a hipher standard 
than the Minnesih standard of a urima facie showing. However: ie Court held that 
the trial iudrre could consider the statements in determmmn w . . hether a consuiracv had 
been shown. overruhnp a line of federal cases which held that the statements could not 
be considered. The amended rule adouts the Bou&jlv holdings in the following 
resnects: The auantum of nroof reauired is a nreuonderance of the evidence, and under 
most circumstances e rule allows the iudae to cons 

howinihhas been made, The D 
ider the statements in determining 

whether the s roviso in the amended rule urecludes thg 
declarant’s statement bv itself from establishing the co su’ acv and is included to 
prevent the hearsay statement from becoming adn&sib;ye stlely on the basis of the 
content of the statement. 

The am ded rule co& ues D 
the discretion ?the trial iudiz who may a 

rior Minnesota law ,that the order of uroof rests in 
dmit the declaration before the reauired 

showina is made. Althouph there is a danger that the declarations will be admitted and 
the showing will not later be made. the Committee took the view that the danger is 
offset bv the trial iudae’s authority to eau re the showmg to be made o . l utside the 
presence of the iurv under Rule 104tclf Mkwer. the ammded de exm&y 
authorizes the iudee to meant a mistrial or give such other relief as is iust. in the event 
the statements are admitted and the foundation is not later shown 

The amended rule continues the wior limitation that the statement must be 
made in the course of and in furtherance of the consniracvz 

* * * 

Rule 803. Hearsay Exceptions: Availability of De&rant Immaterial 
The following are not excluded by the hearsay rule, even though the declarant is 

available as a witness: 
* * * 
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(5) Recorded recollection. A memorandum or record concerning a matter 
about which a witness once had knowledge but now has ins&Went recollection to . 
e testify fully and accurately, shown to have been made or adopted by the 
witness when the matter was fresh in his the wit,ne& memory and to reflect that 
knowledge correctly. If admitted, the memorandum or record may be read into 
evidence but may not itself be received as an exhibit unless offered by an adverse party. 

* * * 
(6) Records of regularly conducted business activity. A memorandum, 

report, record, or data compilation, in any form, of acts, events, conditions, opinions, or 
diagnoses, made at or near the time by, or from information transmitted by, a person 
with knowledge, if kept in the course of a regularly conducted business activity, and if 
it was the regular practice of that business activity to make the memorandum, report, 
record, or data compilation, all as shown by the testimony of the custodian or other 
qualified witness, unless the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness. The term “business” as used in this 
paragraph includes business, institution, association, profession, occupation, and calling 
of every kind, whether or not conducted for profit. A memorandum. reuort. record. or 
data comnilation nrenared for lit&ration is not admissible under this exceution. 

* * * 
(8) Public records and reports. unless the sources of information or other 

circumstances indicate lack of trustworthiness, &ecords, reports, statements, or data 
compilations, in any form, of public offices or agencies, setting forth (A) the activities of 
the office or agency, or (B) matters observed pursuant to duty imposed by law as to 
which matters there was a duty to report, excluding, however, in criminal cases and 
petty misdemeanors matters observed by police officers and other law enforcement 

* * * 
(18) Learned treatises. To the extent called to the attention of an expert 

witness upon cross-examination or relied upon by him the exnert witness in direct 
examination, statements contained in published treatises, periodicals, or pamphlets on a 
subject of history, medicine, or other science or art, established as a reliable authority 
by the testimony or admission of the witness or by other expert testimony or by judicial 
notice. If admitted, the statements may be read into evidence but may not be received 
as exhibits. 

(18) Reputation concerning personal or family history. Reputation 
among members of his a uerson’s family by blood, adoption, or marriage, or among his p 
person’s associates, or in the community, concerning a person’s birth, adoption, 
marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, 
ancestry, or other similar fact of his personal or family history, 

* * * 
(21) Reputation as to character. Reputation of a person’s character among 

kia associates or in the community. 
* * * 

(24 Other exceptions. A statement not specifically covered by any of the 
foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, 
if the court determines that (A) the statement is offered as evidence of a material fact; 
(B) the state ment is more probative on the point for which it is offered than any other 
evidence which the proponent can procure through reasonable efforts; and (C) the 
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general purposes of these rules and the interests of justice will best be served by 
admission of the statement into evidence. However, a statement may not be admitted 
under this exception unless the proponent of it makes known to the adverse party 
sufficiently in advance of trial or hearing to provide the adverse party with a fair 
opportunity to prepare to meet it, his the urouonent’s intention to offer the statement 
and the particulars of it, including the name, address, and present whereabouts of the 
de&rant. 

Committee Comments--lOW@ 
* * * 

subdivision (61 
The rule should be read broadly to accomplish the purposes set out in r;Rule 102 

as well as to ensure that only trustworthy evidence is admitted. The application of the 
rule should not cause a substantive change in existing practice. Past decisions of the 
Minnesota Supreme Court should serve as guidelines for the proper interpretation of 
this rule. See gen. Brown v. St. Paul Ry., 241 Minn. 16, 62 N.W.Bd 688, 44 AL.R.2d 
536 (19~~~~; of Fairmont v. Sjostrom, 2w Minn. 87, 167 N.W.Bd 849 (1968). 

ts ureaared solelv for litigation uuruoses do not aualif? under this 
exceution. If the document is urenared in D& for business uurnoses but with an eve 
toward litigation the court must decide if the interest in litigation suffrcientlv detracted 
from the trustworthiness of the reuort to nreclude ‘ts admission See Pahne 
Hoffman, 318 U.S. 109, 63 SC%. 477. 87 L.Ed. 646. !L44 AL,R, 7iQ (1943). cit:dvaith 
auuroval in Brown v. St. Paul Rv. Co., 241 Minn. 16. 36. 62 N.W.2d 688, 702 (dictum). 

* * * 
Subdivision (81 

The rationale for this exception rests in: 
1. a belief in the trustworthiness of the work product of government agents 

operating pursuant to official duty; 
2. the necessity for introducing the full reports as opposed to testimony of 

government agents whose memory may be faultE and 
3. a concern for the disruption that would result in government agencies if its 

employees were continually required to testify in trials, See United States Supreme 
Court advisory Committee Note. See also C. McCormick, Evidence 0 315 (2d ed. 1972). 
Subdivisions (A) and (B) are consistent with existing practice, 

The rule was amended to clarifi that records and renorts aua.lifvinP under each 
subdivision (A). (B) and (0 should be excluded if the renort is not trustworthv. Among 
other matters. the court should consider the aualifications, bias, and motivation of the 
authors. the timeliness and methods of investigation or . earmg D rocedures. and the 
reliability of the foundation uuon which anv factual find&z. ouinion, or conclusion is 
based. 

Subdivision (C) permits introduction of factual findings resulting from 
investigations made pursuant to authority granted by law except when offered against 
the accused in criminal cases. AGpreaent Prior to the Minnesota Rules of Evidence, 
Minnesota courts did do not admit reports &%&&ure which included discretionary 
conclusions and opinions Barnes v. Northwest Airlines, Inc. 233 Minn, 410, 433, 47 
N.W.Bd 180, 193 (1961); Clancy v. Daily News Corp., 202 Minn. 1, 7, 277 N.W. 264, 268 
(1938). The rule makes no distinction amonp findings of historical fact. factual 
conclusions. or ouinions. Beech Aircraft Corp. v. Rainev. 488 U S. , 109 SCt. 439, 102 
L.Ed.2d 446 (1988)GnvestiPator’s reuort on cause of air&ne ash was cr not excludable 
because it included investipator’s ouinion or conclusion), See also Piuestone v. 
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Halbersma. 294 N.W.2d 271 Minn. 1980X. The primary concern of the rule is a 
determination of whether the factual finding, conclusion, or opinion is trustworthy and 

Considerations of whether the document 

* * * 
Subdivision (241 

This exception allows for the continued development of exceptions to the hearsay 
rule. It provides for sufficient flexibility to carry out the goals set out in r&de 102. 
The rule defines the common law power of the judge to fashion new exceptions to the 
hearsay doctrine. For hearsay to qualify under this provision it must be established 
that there is some need for the evidence and that the evidence has guarantees of 
trustworthiness equivalent to the specific exceptions set out in rflule 803. 

Furthermore, there is a notice requirement to avoid the possibility of surprise . and to lend more predictability to the litigation process. The Commrttee co nsidered 
and reiected the federal cases that aDDlied a less restrictive~ notice reauirement, United 
States v. Bailev. 681 F.2d 341 (3d Cir. 1978); United States v, Carlson. 647 F.2d 1346 
(8th Cir. 1976) cert. denied 431 U.S. 914: United States v. Leslie. 642 F.2d 286 (6th Cir, 
1976). 

Rule 804 Hearsay Exceptious; Declaraut Unavailable 
(a) Definitions of unavailability. “Unavailability as a witness” includes 

situations in which the declarant- 
(1) is exempted by ruling of the court on the ground of privilege from testifying 

concerning the subject matter of his the declarant’g statement; or 
(2) persists in refusing to testify concerning the subject matter of his & 

declarant’s statement despite an order of the court to do so; or 
(3) testifies to a lack of memory of the subject matter of his the de&rant’s 

statement; or 
* * * 

(6) is absent from the hearing and the proponent of his g statement has been 
unable to procure his &he de&rant’s attendance (or in the case of a hearsay exception 
under subdivision (b)(2), (3), or (4), his the de&rant’s attendance or testimony) by 
process or other reasonable means. 

A declarant is not unavailable as a witness if his the de&r& exemption, refusal, 
claim of lack of memory, inability, or absence is due to the procurement or wrongdoing 
of the proponent of his &l~9 statement for the purpose of preventing the witness from 
attending or testifying. 

(b) Hearsay exceptions. The following are not excluded by the hearsay rule 
if the de&rant is unavailable as a witness: 

* * * 
(2) Statement under belief of impending death. In a prosecution for 

homicide or in a civil action or proceeding, a statement made by a declarant while 
believing that his the declarant’s death was imminent, concerning the cause or 
circumstances of what he the de&rant believed to be his impending death. 

(3) Statement against interest. A statement which was at the time of its 
making so far contrary to the de&rant’s pecuniary or proprietary interest, or so far 
tended to subject him the de&rant to civil or criminal liability, or to render invalid a 
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claim by him the de&rant against another, that a reasonable man person in kia the 
de&rant’s position would not have made the statement unless he-b&~& believing it 
to be true. A statement tending to expose the de&rant to criminal liability and offered 
to exculpate the accused is not admissible unless corroborating circumstances clearly 
indicate the trustworthiness of the statement. 

* * * 
(6) Other exceptions. A statement not specifically covered by any of the 

foregoing exceptions but having equivalent circumstantial guarantees of 
trustworthiness, if the court determines that (A) the statement is offered as evidence of 
a material fad, (B) the statement is more probative on the point for which it is offered 
than any other evidence which the proponent can procure through reasonable efforts; 
and (C) the general purposes of these rules and the interests of justice will best be 
served by admission of the statement into evidence. However, a statement may not be 
admitted under this exception unless the proponent of it makes known to the adverse 
party sufficiently in advance of trial or hearing to provide the adverse party with a fair 
opportunity to prepare to meet it, kirrr the urouonent’s intention to offer the statement 
and the particulars of it, including the name, address, and present whereabouts of the 
declarant. 

Committee Comment--19W@j 
* * * 

Subdivision (bM51 
Other than the requirement of unavailability, this exception is identical to r&le 

803(24X Since the unavailability of the declarant will increase the necessity for 
resorting to hearsay statements, it is likely that this provision will be used more 
frequently than r&rle 803(24) in fashioning new exceptions to the hearsay rule. 

* * * 

Rule 806. Attacking and Supporting Credibility of De&rant 
When a hearsay statement, or a statement defined in r&rle 801(d)(2)(C), (D), or 

(E), has been admitted in evidence, the credibility of the de&rant may be attacked, and 
if attacked may be supported, by any evidence which would be admissible for those 
purposes if de&rant had testified as a witness. Evidence of a statement or conduct by 
the de&rant at any time, inconsistent with his the de&rant’s hearsay statement, is 
not subject to any requirement that he the de&rant may have been afforded an 
opportunity to deny or explain. If the party against whom a hearsay statement has 
been admitted calls the de&rant as a witness, the party is entitled to examine him &2 
declarant on the statement as if under cross-examination, 

* * * 

ARTICLE 9. AUTHENTICATION AND IDENTIF’ICATION 

* * * 
Rule 9.02 Self-Authentication. 

Extrinsic evidence of authenticity as a condition precedent to admissibility is not 
required with respect to the following: 

* * * 
(2) Domestic public documents not under seal. A document purporting to 

bear the signature in ti &2 offcicial capacity of an officer or employee of any entity 
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included in paragraph (1) hereof, having no seal, if a public officer having a seal and 
having offEal duties in the district or political subdivision of the officer or employee 
certifies under seal that the signer has the of&al capacity and that the signature is 
genuine. 

(3) Foreign public documents. A document purporting to be executed or 
attested in his a offticial capacity by a person authorized by the laws of a foreign 
country to make the execution or attestation, and accompanied by a final certification as 
to the genuineness of the signature and official position (A) of the executing or 
attesting person, or (B) of any foreign official whose certificate of genuineness of 
signature and of&al position relates to the execution or attestation or is in a chain of 
certificates of genuineness of signature and off%al position relating to the execution or 
attestation. A final certification may be made by a secretary of embassy or legation, 
consul general, consul, vice consul, or consular agent of the United States, or a 
diplomatic or consular official of the foreign country assigned or accredited to the 
United States. If reasonable opportunity has been given to all parties to investigate the 
authenticity and accuracy of official documents, the court may, for good cause shown, 
order that they be treated as presumptively authentic without final certification or 
permit them to be evidenced by an attested smmnary with or without fmal certification. 

* * * 
Committee Comment--199?@@ 

* * * 
Uniform Rule 90201) adds business ret ds to those writings that are self- 

authenticating. The committee considered Rue 902(11) and recommends apainst 
adontine it. 

Under uresent Minnesota law, the authentication reauirement for business 
records is found in Rule 803(6)(.,.“all as shown by the testimonv of the cust dian o 
other aualifred witness,.,.“). The extensive discover-v available in both civil Ad c&&al 
procedures urovides a vehicle for resolving authentication issues before trial. The 
authentication reauirement is penerallv waived, With resuect to the minoritv of cases 
in which the Dart-es cannot resolve the issue urior to trial. the committee took the view 
that a DtU'tV sho$d have the right to insist unon the uroof reauired bv Rule 803(6). 
For these reasons the committee decided not to recommend that business records be 
added to the list of self-authenticating documents, and recommends that Uniform Rule 
902(11) not be adouted. 

In addition to the provisions in these rules, evidence can be authenticated 
pursuant to specific statutes, 

* * * 

ARTICLE 10. CONTENTS OF WRITINGS, RECORDINGS, AND 
PHOTOGRAPHS 

* * * 
Rule 1004. Admissibility of Other Evidence of Contents 

The original is not required, and other evidence of the contents of a writing, 
recording, or photograph is admissible if-* * * 

(3) Original in possession of opponent. At a time when an original was 
under the control of the party against whom offered, he that aarty was put on notice, 
by the pleadings or otherwise, that the contents would be a subject of proof at the 
hearing, and he that carts does not produce the original at the hearing; or 

* * * 
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Rule 1006. Summaries 
The contents of voluminous writings, recordings, or photographs which cannot 

conveniently be examined in court may be presented in the form of a chart, summary, 
or calculation. The originals, or duplicates, shah be made available for examination or 
copying, or both, by other parties at p reasonable time and place. The court may order 
that they be produced in court. 

* * * 
Rule 1007. Testimony or Written Admission of Party 

Contents of writings, recordings, or photographs may be proved by the testimony 
or deposition of the party against whom offered or by hie that uartv’s written admission, 
without accounting for the non-production of the original. 

*** 
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